People usually start asking about a “Medicaid loophole” when something scary happens. A parent falls, ends up in
rehab, and the discharge planner quietly mentions that long term nursing home care can run $10,000 to $15,000
per month. Someone then says, “Talk to an elder law attorney. There are Medicaid loopholes so the nursing home

cannot take your house.”
Half of what they heard is right, and half of it is dangerous.

Medicaid planning, when done properly, is not about cheating the system. It is about understanding the rules,
using them in a way the law allows, and coordinating those rules with solid estate planning so you protect both
the elder and the family. To do that intelligently, you need to understand what people mean by “the Medicaid
loophole”, what the 5 year lookback really is, and how tools like irrevocable trusts, beneficiary designations, and

coordinated gifting fit together.

This is where comprehensive estate planning, elder law, and tax planning overlap.

What People Really Mean By “The Medicaid Loophole”

There is no single secret form that magically shelters everything. When families talk about “the Medicaid loophole”,
they are usually referring to a mix of legal strategies that can, if done early and correctly, allow someone to qualify

for Medicaid while preserving at least some assets.
These strategies might include:

® Using an irrevocable Medicaid asset protection trust
* Converting countable assets into exempt assets
® Using certain kinds of annuities or promissory notes

* Doing carefully structured gifts outside the 5 year lookback period

These techniques do not break the rules. They operate within them. The problem comes when people use the
phrase “loophole” as if it means “ignore the rules”. That leads to last minute transfers, do-it-yourself deeds from

internet forms, and highly taxable or reversible moves that backfire during a crisis.

If you want to understand how to avoid the Medicaid 5 year lookback or at least lessen its impact, you have to

start with how Medicaid actually tests eligibility.

How Medicaid Long Term Care Eligibility Really Works

Medicaid is a joint federal and state program, but each state has its own version and dollar limits. The framework,

however, is similar everywhere.
To qualify for long term care Medicaid in a nursing home, you generally must have:

1. Medical need for that level of care, documented by physicians.

2. Very limited income and assets, tested under strict rules.

Certain assets are “countable,” such as cash, most investment accounts, and non-retirement brokerage accounts.

Others are “exempt” or treated more favorably, for example:

* A primary residence up to a certain equity limit, if the applicant or a qualified relative resides there, subject to

estate recovery after death.



® One vehicle, sometimes with value limits.
® Personal property and household goods.

® Prepaid funeral contracts that meet state rules.

The so called “loophole” work is about repositioning assets so that when Medicaid looks, more of what you own is

either exempt or legally outside of your estate.

That is where the 5 year rule, trusts, and gifting strategies come into play.

Understanding the 5 Year Lookback And The “5 Year Rule” For
Irrevocable Trusts

There is a lot of confusion between different “rules of five.”

For long term care Medicaid, the key one is the 5 year lookback. Medicaid will review your financial transactions for
the 60 months prior to your application. If it finds gifts or transfers for less than fair market value, it can impose a
penalty period. During that penalty period, Medicaid will not pay for your nursing home care, even though you
otherwise meet the technical eligibility.

So when you ask how to avoid the Medicaid 5 year lookback, what you are really asking is how to get assets out
of your name at least five years before you need Medicaid. That is where the 5 year rule for irrevocable trusts

intersects with the lookback.

If you transfer assets to a properly designed irrevocable Medicaid asset protection trust, that transfer is treated as
a gift for Medicaid purposes. The “clock” starts on the date of transfer. If you make no disqualifying transfers in the
next five years and you otherwise Comprehensive Estate Planning Attorney Near Me qualify, those trust

assets may be protected.

This is why planning earlier in life matters. A couple in their early 60s has more flexibility than someone in their late

80s already in rehab after a stroke.

A quick note about the "7 year rule for trusts.” Many clients come in talking about a seven year rule. That concept
actually comes from United Kingdom inheritance tax law, not from American Medicaid rules. In the United States,

long term care Medicaid is focused on the 5 year lookback, not 7 years.

Can A Nursing Home Take Your House If It Is In A Trust?
This may be the single most emotionally charged question in elder law.

A nursing home itself does not “take your house” in the literal sense. What happens is this: if you pay privately,
you spend your savings, and in some cases you may need to sell the house to keep paying. If you qualify for
Medicaid, the state can later pursue “estate recovery” against assets in your probate estate after your death,

including the house.

If the home is in a properly drafted irrevocable trust that was created and funded more than five years before you
apply for Medicaid, and your state treats that specific trust design as outside your estate for Medicaid and estate
recovery purposes, that home may be protected from forced sale and later recovery. That is the kernel of truth

inside the “Medicaid loophole” stories.

But there are trade offs.
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What is the downside of putting your house in an irrevocable trust? You give up direct control and certain rights.
You generally cannot change your mind and take the house back. You may lose flexibility if you want to refinance.
Depending on how the trust is drafted, your property tax, capital gains, or homestead protections could change. A
poorly drafted trust can cause more damage than it avoids.

This is why people ask, what are the only three reasons you should have an irrevocable trust? Lawyers often give

different lists, but the themes are usually similar:

1. Asset protection from nursing home or creditor risk.
2. Tax planning, especially for larger estates or special assets.

3. Special needs or structured protections for vulnerable beneficiaries.

Using an irrevocable trust purely because you heard a neighbor brag about "beating the system” is not a good

reason.

Is It Better To Leave A House In A Will Or A Trust?

Once people understand the Medicaid risks, the next question is how to pass the home and other assets efficiently

when they die.

A house left in a will goes through probate. That process is public and usually slower, although in some states it
can be fairly streamlined. A will does nothing during your lifetime. It simply tells the court and your executor who
receives the house after your death.

A house transferred into a revocable living trust avoids probate if the trust is properly funded and administered.
Title passes according to the terms of the trust, outside the court process. A revocable trust by itself does not
protect against Medicaid spend down, because you retain control and can revoke it. For Medicaid purposes, it

looks like you still own the asset.

An irrevocable Medicaid asset protection trust can, in the right circumstances, both keep the house safe for your

beneficiaries and avoid probate. But as discussed above, you give up significant control.
So what is the best way to leave your house to your children? It depends on priorities:

¢ |f your main goal is simplicity and avoiding probate, a revocable living trust often works well.

e |f your main goal is Medicaid protection and you are planning far enough ahead, an irrevocable trust may be

appropriate.

* |n some states, transfer on death deeds or enhanced life estate deeds (often called Lady Bird deeds) can pass
the home automatically at death while preserving more control during your lifetime, and can sometimes

improve Medicaid outcomes.

The right choice is highly state specific. A strategy that is brilliant in one jurisdiction can be neutral or disastrous in
another, which is one reason people ask, "Where can | find comprehensive elder law and estate planning near me?”
Local counsel matters a great deal.

Probate, Bank Accounts, And Beneficiaries

Part of comprehensive estate planning is deciding which bank accounts avoid probate and how. Typically, accounts

that have a clear contractual transfer at death do not pass through probate. Common mechanisms include:

* Payable on death (POD) designations for bank accounts.



* Transfer on death (TOD) designations for brokerage accounts.
* Direct beneficiary designations for retirement accounts and life insurance.

® Joint accounts with rights of survivorship.

These tools can be very efficient, but they carry traps. If you put all of your accounts in joint ownership with one
child “for convenience,” you may accidentally disinherit other children, expose those accounts to your child’s

creditors or divorce issues, and interfere with coordinated tax planning.

This is where the question “Who should | not name as a beneficiary?” becomes important. A short list is worth
setting out clearly.

® Minor children, because they cannot legally receive assets outright and may trigger court guardianships.

* |ndividuals with serious creditor problems or pending bankruptcy, because assets could immediately be seized.

* Beneficiaries with significant special needs who rely on public benefits, unless the designation is to a properly

drafted special needs trust.

® People you do not fully trust to manage the money either for themselves or informally “for the benefit of

others.”
* "My estate” as beneficiary, unless your attorney has a specific reason, because that can drag otherwise

non-probate assets back into probate and weaken tax or asset protection advantages.

Thoughtful beneficiary designations work hand in hand with your will or trust. They are not an afterthought.

Common Inheritance Mistakes That Create Medicaid And Tax Problems

What is the most common inheritance mistake? From experience, it is probably the belief that a simple will or a

single beneficiary form is enough for a complex family.
Several patterns repeat:

Parents add a child as a joint owner “to make things easy,” which undermines their own protection and creates

family conflict when that child treats the assets as theirs.

People rely on a very old will that leaves everything outright to a spouse who later remarries. The new spouse then

becomes the primary heir, and children from the first marriage end up with little or nothing.

Families ignore the interaction between inheritance tax rules, capital gains, and Medicaid. They give children a
house outright while still alive, thinking they are avoiding nursing home risk. Instead, they trigger the lookback,

and the children lose the valuable step up in basis that would have erased much of the capital gain at death.

If you want to know how much you can inherit from your parents without paying taxes, the answer depends
heavily on the type of tax. For federal estate tax, most families are far under the exemption, which for 2024 is in
the multi million dollar range per person but is scheduled to drop after 2025 unless Congress acts. For income tax,
you usually do not pay tax on the receipt of an inheritance, but you may pay tax when you later sell inherited

assets if they appreciate further. State inheritance and estate taxes, where they exist, can bite smaller estates.

The overall point is that “just put the house in my name now” can be very expensive in ways that are not obvious.

The 5 By 5 Rule In Estate Planning And Why It Gets Confused With
Medicaid Rules



Another concept that causes confusion is the “5 by 5 rule in estate planning.” This usually refers to a provision in
certain irrevocable trusts that allows a beneficiary to withdraw the greater of 5,000 dollars or 5 percent of trust

principal annually.

That rule relates to federal tax and property law, not to Medicaid's 5 year lookback. It is often used to give a

beneficiary limited access to funds without making the entire trust countable for estate tax purposes.

"o

Clients sometimes hear “5 by 5 rule,” “5 year rule,” and “5 year lookback” and assume they are all part of the same
system. They are not. One is about annual withdrawal rights from a trust. Another is about how long gifts must be

in place to be outside the Medicaid penalty period.

You need a professional who works regularly in this space to coordinate those moving parts so that a change

made for tax reasons does not accidentally unravel your Medicaid protection.

What Should Not Be Included In A Will

A will is powerful, but it is not a catchall document.

Certain assets should not be included in a will, at least not in the sense of relying on the will to control them. Life
insurance with a beneficiary, retirement accounts like IRAs and 401(k)s, and payable on death accounts all transfer

by contract outside the will. Your will's language does not override those beneficiary designations.

You also generally should not put detailed instructions about medical care, burial wishes, or digital passwords in a
will. Medical decisions belong in a health care directive or living will. Powers for someone to handle your finances
belong in a durable power of attorney. Burial, cremation, and service details are often better handled in a separate

letter of wishes, because the will is sometimes reviewed only after funeral decisions have already been made.

A lean, well drafted will that coordinates with your other documents and beneficiary forms is far more effective

than a bloated will that tries to do everything.

Gifting, Adult Children, And Tax Smart Support

Parents frequently ask about the best way to gift money to an adult child without damaging either side’s tax

position or Medicaid planning.

In the United States, the federal gift tax system allows annual exclusion gifts up to a certain amount per recipient
without using any of your lifetime exemption. That annual exclusion has hovered in the mid five figure range per
person in recent years. Larger gifts can still be made, but they chip away at your lifetime gift and estate tax

exemption.

From a pure tax standpoint, gifting appreciated assets during your lifetime can be inefficient. The recipient takes
your carryover basis and may pay higher capital gains when they sell. Assets received by inheritance usually
receive a step up in basis to fair market value at your death, which can eliminate much of the gain.

From a Medicaid standpoint, gifts trigger the 5 year lookback. If you might need nursing home care within
Comprehensive Estate Planning Attorney Near Me five years, gifting large sums or signing over the house can

create a painful penalty period.

Balancing those factors, the "best” way to gift money to an adult child often looks like this: modest, affordable gifts
that fit well inside your budget and health projections, coordinated with your long term care planning and your

attorney’s tax analysis, rather than large, last minute transfers to “get under the limit.”
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How Much Does It Cost To Have An Estate Planning Attorney?

Families commonly avoid planning because they are afraid of the cost. Then a crisis hits, and they end up spending

many times more on emergency legal work, rushed guardianships, and avoidable taxes or care costs.

How much it costs to have an estate planning attorney varies widely by region, firm, and complexity. For a
straightforward will, powers of attorney, and basic healthcare directives, many attorneys charge flat fees that might

fall in a range from several hundred to a few thousand dollars.

Comprehensive estate planning, especially when it involves revocable and irrevocable trusts, tax planning, special
needs considerations, and Medicaid asset protection, will cost more. It is not unusual for full plans with trusts for a
couple to run from a few thousand dollars up into the five figure range in more complex cases or higher cost

markets.

The real question is whether the planning cost is proportionate to the assets and risks at stake. Spending 5,000
dollars to 10,000 dollars to protect a home worth 400,000 dollars and savings that could be drained by two years
of nursing home care is often a rational trade. Paying the same amount to draft an exotic plan for someone with a

very small estate might not be.

Many good elder law attorneys offer an initial consultation, sometimes free and sometimes at a modest flat fee, to

map out whether Medicaid planning and trusts make sense in your situation.

What Is Comprehensive Estate Planning In The Elder Law Context?

When people ask, "What is comprehensive estate planning?” they usually want to know how everything fits

together, not just a stack of documents.

In the elder law context, truly comprehensive planning addresses at least four elements:
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First, incapacity planning. Powers of attorney, healthcare directives, HIPAA releases, and sometimes supported

decision making agreements, so someone you trust can act for you without a court guardianship.

Second, death planning. Wills, revocable trusts, coordinated beneficiary designations, and clear instructions about

guardians for minor or disabled children, as well as any charitable goals.

Third, long term care and Medicaid planning. Analysis of whether nursing home or in home care is likely, whether
you can self insure at least part of the risk, and whether tools like irrevocable trusts, spousal refusal strategies, or

annuities make sense under your state's rules.

Fourth, tax and asset protection planning. For larger estates, this may involve advanced trusts, lifetime gifting
strategies, and business succession planning. For more modest estates, it still includes capital gains awareness,

state estate tax considerations, and basic liability protection.

The key to getting real value is coordination. A beautifully drafted Medicaid trust can be undercut by careless
beneficiary forms. A perfect tax plan can be ruined by a power of attorney that allows an agent to undo everything
during a moment of panic.

Finding The Right Elder Law And Estate Planning Help Near You

Medicaid rules are state specific. So are probate procedures, homestead protections, marital property rules, and
many trust law details. A plan that protects the house and qualifies you for Medicaid in one state might fail

completely if you move across state lines.

That means one of the most practical steps you can take is to look for comprehensive elder law and estate

planning near you, not just generic online forms.



When you interview attorneys, pay attention to a few things:

* Do they handle both estate planning and Medicaid / long term care planning regularly, not just occasionally?

® (Can they explain concepts like the 5 year lookback, irrevocable trust trade offs, and beneficiary coordination in
plain language?

* Are they asking detailed questions about your family, health, and financial picture, or are they pushing a one
size fits all “Medicaid trust package"?

* Do they work collaboratively with your financial advisor and tax professional when needed?

* Have they handled crisis Medicaid applications as well as early, pre-planning work?

You are not looking for magic. You are looking for a professional who understands the rules deeply enough to use
them in your favor, and who is honest about the limits.

Medicaid planning is not about loopholes in the sense of exploiting blind spots. It is about facing the reality of
long term care costs, understanding how the law treats your income and assets, and then choosing, with your
eyes open, which risks you want to bear and which ones you would rather transfer, legally and ethically, to the

system that exists for that purpose.

Done well, comprehensive elder law and estate planning give you more control, not less. They allow you to protect

a spouse, preserve a reasonable legacy for children, and still receive the care you need at the end of your life.
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